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BIODIVERSITY CONSERVATION BILL 2015 

Committee 

Resumed from 23 August. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Donna Faragher 
(Minister for Planning) in charge of the bill. 

Clause 47: Governor’s approval required in certain cases — 

Progress was reported after the clause had been partly considered. 

The DEPUTY CHAIR: I believe Hon Lynn MacLaren has a motion. 

Hon LYNN MacLAREN: I flagged that one of my two proposed amendments to this bill will limit the powers 
of the minister in relation to activities that may lead to the extinction of a species. My previous proposed 
amendment related to clause 42. This one is similar and it relates to clause 47. I will move to oppose the clause 
and insert the words on the notice paper at 25/NC47. These words are similar to the words that I proposed be 
inserted at clause 42. It will require that any decision regarding the listing of threatened ecological communities 
is publicised and that advice is sought. My proposed amendment requires the minister to lay that list before each 
house of Parliament so that each house has an opportunity to debate it. That means there is public scrutiny, there 
is transparency and there is an ability to publicly consider whether this is an appropriate step forward. It makes it 
more difficult for the minister to do this because the entire Parliament will debate it and any and all issues that 
arise will be aired at that point. My amendment on the notice paper is to move — 

Page 40, line 3 — To insert — 
47.  Parliament’s approval required for certain proposals 

(1) In this section — 
proposal means — 

(a) a proposal to give an authorisation under section 45; or 
(b) a proposal to amend an authorisation given under that section. 

(2) This section applies to a proposal if, in the opinion of the Minister, the authorisation or 
amendment the subject of the proposal could be expected to result in the threatened 
ecological community to which the proposal relates becoming eligible for listing as 
a collapsed ecological community in the near future. 

(3) The Minister must not give the authorisation or make the amendment the subject of 
a proposal to which this section applies unless the proposal — 

(a) has been laid before each House of Parliament; and 
(b) has been approved by a resolution passed by both Houses of Parliament. 

I understand this is the highest level of transparency and scrutiny in environmental law across Australia. This 
would be an important inclusion in this legislation because we are passing the most modern biodiversity 
conservation law. It is appropriate to have it in here because of the community’s concern about the loss of 
threatened ecological communities. It should be made clear that the law is cognisant of the community concern 
and that we are factoring in representatives from both houses of Parliament when such a decision is made. I will 
move that motion standing in my name.  
The DEPUTY CHAIR: Hon Lynn MacLaren has indicated that she will oppose clause 47 and does not have to 
move the new clause at this time. She has indicated her opposition to clause 47. 
Hon LYNN MacLAREN: Mr Deputy Chair, by way of explanation, I have always found it a bit difficult 
opposing a clause—then the entire thing is gone—and then not really considering what should go in its place. It 
is not my intention to delete the clause altogether; I would like to replace it. I do not know whether it is possible 
to move these motions cognately—that is, to oppose the clause and accept the insertion—but the Deputy Chair 
can guide me. 
The DEPUTY CHAIR: You are expressing your opposition to that clause and the chamber will just vote against 
that clause. Then you can move your new clause. 
Hon DONNA FARAGHER: Given the Deputy Chair’s advice, the government will also oppose clause 47. 
Hon Lynn MacLaren will then be able to move new clause 47. Also at this point I foreshadow that the 
government will support the new clause to be moved by Hon Lynn MacLaren following the opposition of the 
clause currently before the chamber. 
Clause put and negatived. 
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New clause 47 — 
Hon LYNN MacLAREN: Now that we have opposed clause 47, I will move new clause 47, which is a superior 
clause that introduces the checks and balances that I have already outlined. I move — 

Page 40, line 3 — To insert — 
47.  Parliament’s approval required for certain proposals 

(1) In this section — 
proposal means — 

(a) a proposal to give an authorisation under section 45; or 
(b) a proposal to amend an authorisation given under that section. 

(2) This section applies to a proposal if, in the opinion of the Minister, the authorisation or 
amendment the subject of the proposal could be expected to result in the threatened 
ecological community to which the proposal relates becoming eligible for listing as 
a collapsed ecological community in the near future. 

(3) The Minister must not give the authorisation or make the amendment the subject of 
a proposal to which this section applies unless the proposal — 

(a) has been laid before each House of Parliament; and 

(b) has been approved by a resolution passed by both Houses of Parliament. 

Hon DONNA FARAGHER: Now that the new clause has been moved, I reiterate that the government will 
support the amendment for similar reasons it supported new clause 42. However, I will put on record that 
threatened ecological communities are not recognised under the current act. The purpose of including such 
a clause in the bill is to ensure that a level of decision-making is elevated. We would all agree that the clause that 
has just been opposed was designed very much to elevate the decision-making. I think everyone agrees with that. 
It is a much better step than what is currently in place because, first, “threatened ecological communities” is not 
recognised, and secondly, the minister would not even need to advise anyone. I see Hon Lynn MacLaren nods in 
agreement. However, as I said when we dealt with this matter in clause 42, the government has listened to the 
concerns of the community and therefore agrees with new clause 47 moved by Hon Lynn MacLaren. 

Hon ADELE FARINA: The Labor Party’s position is that, yes, new clause 47 is an improvement on clause 47 
contained in the bill, in that it allows for parliamentary scrutiny. However, the Labor Party reaffirms its position 
that it is still inconsistent with biodiversity conservation because it allows a decision to be made that could result 
in a threatened ecological community being eligible to be listed as a collapsed ecological community. That is 
inconsistent with the objects of a biodiversity conservation bill. The position of stakeholders in the community is 
that this is inconsistent with biodiversity conservation and therefore should not be included in the bill at all. It is 
a similar to the position the opposition took in clause 42. 

I do not understand and I do not agree with the explanation that new clauses 47 and 42 raise the decision-making 
process. They do not. The decision-maker remains the minister. Tabling in Parliament allows that decision to be 
disallowed. Let me make it clear: this does not raise the decision-making. The decision-maker remains the same 
under these amendments; the decision-maker remains the minister. The legislation will provide for the decision 
to be tabled in both houses of Parliament and for Parliament to disallow that decision. In the event that the matter 
comes before the Parliament quickly, or if there is very little time between the date the minister makes the 
decision and tables it in the house, Parliament will be able to have an impact on the decision or overturn the 
minister’s decision, and actually have an effect—that is, to stop the threatened ecological community from 
collapse or the threatened species from becoming extinct. However, if there is a significant lag time, the act that 
would bring about that extinction or that collapse may have already occurred. Therefore, the tabling of the 
decision before Parliament and the Parliament that disallows that will not prevent the extinction or the collapse 
of that threatened ecological community. Therefore, it is important that we understand that this new clause does 
not get rid of the God clause, as has been reported in the papers. It certainly does not. In both new clause 42 and 
in this new clause 47, the decision-maker remains the minister. I think we need to be perfectly clear about that. 
New clauses 42 and 47 do not remove the God clause aspect of this provision. It is still well and truly there. We 
need to acknowledge that often significant delays occur between the time a decision is made and the time it is 
tabled in the Parliament. If a decision is made on the last sitting day of the Parliament in November and 
Parliament does not sit again until March the following year, that is a lot of time in the act to bring about the 
extinction or the collapse of that ecological community before Parliament gets a chance to provide oversight to 
the minister’s decision. 

Hon Donna Faragher: You are missing clause 47(3); you are wrong. New clause 47(3) states — 
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The Minister must not give the authorisation or make the amendment the subject of a proposal to which 
this section applies unless the proposal — 

(a) has been laid before each House of Parliament; and 

We are agreed — 

(b) has been approved by a resolution passed by both Houses of Parliament. 

The minister cannot give the authorisation until such time there has been a resolution passed by both houses. 
I would agree with the member if it was only proposed paragraph (a), but because of proposed paragraph (b), 
that authorisation cannot be given, as I understand—it is Hon Lynn MacLaren’s amendment, not mine—and it 
cannot be approved until a resolution by both houses of Parliament. 

The DEPUTY CHAIR: Order! I will take that as an interjection.  

Sitting suspended from 1.00 to 2.00 pm 

Hon ADELE FARINA: Just before the lunchbreak, the minister had interjected on my comments and, rightly, 
reminded me of proposed new clause 47(3)(b). I accept that it states a proposal has to be approved by resolution 
of both houses of Parliament. However, I do not move from my position that it remains a “God clause”. The 
reason is that proposed new subclause (3)(b) states that it has to be approved by a resolution passed by both 
houses of Parliament. That means it cannot be passed by just one house of Parliament; it must be passed by both. 
The government will always have control of the Legislative Assembly, and, therefore, it will simply rubberstamp 
the minister’s decision. We have seen time and again the government come into this place and use its numbers in 
the house to push through bills and amendments et cetera. We know that when a government has made 
a decision, it will make sure that its members are united and endorse the position to make sure that it gets 
through the house. The decision will still rest with the minister. There is no requirement for the minister to 
consult with the public before making this decision. There is no requirement for the minister to give the public 
even an indication that he is considering the issue. There is no capacity for any input in the early stage, when it is 
most effective, before someone takes a position and there is no requirement for the minister to seek scientific 
advice at that early stage. 

I accept what the minister has said; that is, we would normally expect the minister to do that but there is no 
requirement that the minister do so. The minister can take a proposal to cabinet and say, “I believe cabinet 
should make this decision and, by the way, there is a possibility of a threatened ecological community collapsing 
or a threatened species being listed as an extinct species as a result of this decision, so under the law, I need to 
table that proposal before both houses of Parliament before it can be ratified. I seek cabinet endorsement to do 
that.” I assume that in most cases, the minister would get that endorsement. The minister will then table it in both 
houses of Parliament and, at least in one house, the government will have the numbers. It will quite possibly 
have the numbers in both houses to defeat any disallowance motion. Although the tabling in both houses of 
Parliament might provide a little bit of transparency, it will provide it at the tail end—the wrong end—of the 
process. Once the decision has been made, it will still, effectively, have been made by the minister. I am strongly 
of the view that the God clause is not being removed by this proposed amendment nor was it removed by the 
amendments to clause 42 for the reasons I have argued. 

I reiterate that the concern of the opposition and many in the community is that there is no requirement to obtain 
scientific advice before making these decisions. Certainly, an advisory committee will not be advising the 
minister. The amendment moved to clause 37 is general. First of all, it relates to only listings so it will not apply 
to clauses 47 or 42. It is so general that the minister can get advice from anyone who the minister determines to 
have scientific expertise relevant to the matter. They are not even required to have scientific expertise; the 
minister needs to only consider they have. Obviously, there can be a fair bit of variance of views about what 
constitutes scientific expertise relevant to the matter. 

Our position remains that the mere existence of this provision in the bill is inconsistent with the objects of the 
bill—that is, biodiversity conservation. When we talk about biodiversity conservation, we do not think 
automatically that there might be a likelihood that a decision could be made in the pursuit of biodiversity 
conservation that would result in a species becoming extinct or a threatened ecological community collapsing. 
Our position is very strong. The provision is inconsistent with the objects of the bill. The failure to provide an 
opportunity for the public to have knowledge and input at the early stage of the decision-making process is 
a significant deficiency. The failure of any requirement for the minister to obtain expert scientific advice in 
making that decision is also a significant deficiency. The fact that the disallowance will come to Parliament at 
the tail end of the process does not resolve any of those issues and is nothing more than a rubberstamping 
process at that late point in time because it requires both houses of Parliament to agree to the disallowance. 
When it is presented by a government minister, it will have the numbers in at least one house to make sure that 
the disallowance motion and the terms stipulated in the legislation cannot be carried through. To suggest that this 
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amendment removes the God clause is a fiction. It is simply not true. I cannot say that often and loudly enough. 
The God clauses in this bill remain. The amendment does not remove the God clause and members need to be 
very clear on this. This amendment, although a slight improvement on the existing clause, is still inconsistent 
with the objects of the legislation and cannot be supported by the opposition. 

Hon LYNN MacLAREN: I have listened intently to the member’s reasons for the opposition to the proposed 
new clause. I take members back to what we are doing. We are putting constraints on a power that is given under 
clause 45. At this point of the debate, we have removed clause 47. The amendment I am proposing is, as the 
member has just admitted, a stronger provision than the existing one, which was that the Governor had to 
approve what the minister was suggesting. It is introducing a further layer of decision-making by both houses of 
Parliament, not as a disallowable instrument, as the member implied, but an order with which both houses have 
to agree. With a disallowable instrument, if it is tabled and, for example, the other place does not consider it, 
there is no effect. If it is tabled in the upper house and we do not consider it, it will be automatically disallowed. 
That is not what this new clause says. This new clause says that both houses have to consider it and approve it 
before the minister takes that step of making whatever the decision is about threatened communities. Let us go 
back to clause 45, because this seeks to constrain the powers that are already given under clause 45. The original 
clause 47(1) states — 

The Minister must obtain the approval of the Governor before giving an authorisation under section 
45 — 

What does clause 45 say? Clause 45 is headed “Minister may authorise modification of occurrence of threatened 
ecological community” and states — 

(1) The Minister may, by instrument, authorise a person (including a public authority) to modify an 
occurrence of a threatened ecological community. 

The application must be in a form certified by the CEO and the minister may amend or revoke authorisation 
given under that clause. At this point of the debate on this bill, that clause has already been passed. No-one 
moved an amendment to clause 45. Clause 45 gives the minister that power. What we are doing in new clause 47 
is constraining that power and saying that the minister cannot achieve that until both houses of Parliament have 
ruled on it. I am finding it hard to follow the reasons that anyone would disagree with that. Members may argue 
about the power of God and how it is delivered in this bill, but that is not what we have talked about in this bill. 
That notion of a “God clause” has been defined as the minister’s unfettered powers. This is fettering those 
powers, so how anyone can say that this is not addressing that very issue is beyond me. I completely disagree 
with the reasons given for opposing the new clause. We do need to constrain those powers. We are working hard 
at this point to constrain those powers by at least bringing it before Parliament. The minister has already rejected 
suggestions that the community be involved; we fought hard for that and lost. Unfortunately, now we are at the 
point of trying to constrain his powers by having the Parliament make decisions. That is what we are trying to do 
here. To suggest anything otherwise is basically a misunderstanding of the amendment before us. 
Hon ADELE FARINA: I would just like to clarify for the record that amendments were moved to clause 45, 
and if those amendments had been passed, we would be dealing with a much better piece of legislation that 
might have started dealing with the issues of concern in relation to the God clause. Amending this clause in the 
way that is being proposed will not. I might also point out to Hon Lynn MacLaren that, in my lifetime, whenever 
the Liberal Party has held government, it has controlled both houses of Parliament, so getting a resolution to 
endorse a decision made by the minister that will result in a threatened ecological community being listed as 
a collapsed ecological community would be absolutely no difficulty at all. Every single time the Liberals have 
held government in this state—at least during my lifetime—they have controlled both houses of Parliament. 
A resolution, as required under new clause 47, would be nothing more than a rubberstamping process. If we 
really want to talk about transparency and about giving the community an opportunity to have a say about the 
decision, we do it at the front end of the decision-making process and not at the tail end, which is what this 
amendment does. The bottom line is that it is still a God clause; the minister is still making the decision, there is 
still no requirement for community consultation where it matters and where it might actually make a difference, 
and there is no requirement to obtain any scientific advice in the forming of that decision. They are deficiencies 
that are not overcome by the amendment before us today. The amendment itself and the whole concept that we 
are dealing with should be alien to the bill; it is inconsistent with the objects of the bill. 
Hon LYNN MacLAREN: As members will recall, I am in lock step with the criticism of this bill. I have not 
swayed from our fundamental criticisms that the community is not taken into due consideration and has not been 
consulted, and that the scientific community is not adequately informing decision-making. At every single 
juncture we have argued for a better bill. We are now at clause 47. Under clause 47, right now the minister has 
the power. In fact, it might be interesting and informative if the minister could tell us whether, under the 
Wildlife Conservation Act—the law that we are proposing to change—the Minister for Environment has the 
power to authorise the modification of the occurrence of threatened ecological communities. My understanding 
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is that the concept of threatened ecological communities does not even exist in the current act. Let us hear from 
the minister what the current act does to protect those threatened ecological communities and we may then be 
able to have some kind of understanding of how this law that we are dealing with will increase or decrease the 
minister’s power. 
Hon DONNA FARAGHER: This has been a very interesting debate between the Greens and the opposition; 
I have been listening with great interest. 
Hon Stephen Dawson: Just trying to keep it real. 
Hon DONNA FARAGHER: It is very interesting, particularly if the opposition is suggesting that it will oppose 
this amendment, which would obviously suggest that we do not even need it. There you go; that is another 
matter. We will get to it when we get to it. 
Hon Ken Travers: I was thinking you were the best minister; you’ve let me down! 
Hon DONNA FARAGHER: Hey, I am getting Hon Ken Travers an answer to his question from yesterday, so 
come on; I am keeping it real. 
The DEPUTY CHAIR (Hon Brian Ellis): Order, members! The minister has the call. 
Hon DONNA FARAGHER: Sorry; I got diverted, Mr Deputy Chair. 
I suppose there are two aspects. Threatened ecological communities are not even recognised under the 
Wildlife Conservation Act. I suppose that is the first point. We are already elevating threatened ecological 
communities in the bill that is before us now. That is the first plus, if I might put it that way. I suppose if I were 
to give a hypothetical, if they were just named in the act, on that basis the minister would be able to make 
decisions with no public consultation, with discretion and with all those sorts of things, because that is not built 
into the current act. What is being built into this bill is a new requirement, through this amendment that is being 
put forward by Hon Lynn MacLaren, to obtain Parliament’s approval for any proposed authorisation. I heard the 
comments made by Hon Adele Farina. At the end of the day, the amendment does say that it needs to be 
approved by a resolution of both houses of Parliament and that the minister cannot give authorisation until that 
has occurred, so it is absolutely increasing the bar from the current situation in the act. I again reiterate that 
threatened ecological communities are not even mentioned in the current act. 
Hon ADELE FARINA: Are any listings of any nature mentioned in the current act? 
Hon DONNA FARAGHER: No. 
Hon ADELE FARINA: We are here today considering the Biodiversity Conservation Bill because there are no 
listings in the current act. The point of bringing forward a biodiversity conservation bill in Parliament is that 
Western Australia, and Australia, has unique biodiversity. In fact, the area that I represent is one of the 
internationally recognised biodiversity hotspots. We need to do everything we can to conserve the remaining 
biodiversity in this state and we need to aim for the optimum piece of legislation that will deliver biodiversity 
conservation at a high level. This bill in its current form will not do that; indeed, community groups and 
stakeholders made that very clear as we heard during the second reading debate. This amendment does not go 
anywhere near addressing the concerns raised by stakeholder groups. If Hon Lynn MacLaren wants to deal with 
those deficiencies and address those concerns, she needs to include those issues in the amendment. This 
amendment does not include any of the issues that I raised previously—that is, the lack of scientific advice and 
public consultation at the front end, and the fact that at the end of the day, effectively the minister will make the 
decision. We do not agree with the capacity of any minister, or any Parliament for that matter, to make decisions 
that will lead to a species being listed as an extinct species or a threatened ecological community collapsing. 
Should those options be contained in the bill if we are really serious about promoting conservation biodiversity? 
Hon Lynn MacLaren: No. 
Hon ADELE FARINA: The member agrees. Although this amendment gives some superficial improvement to 
what we had previously, it does not go far enough. The member cannot expect us to compromise — 
Hon Lynn MacLaren interjected. 
Hon ADELE FARINA: It is your amendment! 
The DEPUTY CHAIR: Order, members! Hon Adele Farina has the call. 
Hon ADELE FARINA: I am glad that Hon Lynn MacLaren agrees that this amendment does not go far enough 
and that it does not address the concerns that have been raised by members of the community. It is for that very 
reason that the opposition cannot support it. It does not even go close to addressing the concerns that have been 
raised and it is inconsistent with the objects of the bill. 
Hon LYNN MacLAREN: I take us back, because it has been 24 hours since we amended the bill to require the 
minister to obtain scientific advice on listing decisions. We made that amendment at clause 37. Many 
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amendments that I supported have been moved but they have not won the day because they were not supported 
by the overwhelming majority of members in the chamber, but we have fought to include a greater degree of 
scientific scrutiny in the decisions about biodiversity. Those arguments have already been had, so why they are 
being raised at this juncture is beyond me. I remind members—I understand that time has passed, and I thank 
everybody for not going ahead without me yesterday—that clause 37 stated that before making a listing decision, 
the minister must obtain and have regard to advice from one or more persons considered by the minister to have 
scientific expertise relevant to the matter to which the decision relates. That has already been done. We are now 
dealing with clause 47. Having paid attention in the last vote, we just opposed the entire clause. These powers 
are not being fettered or constrained in any sense. 
Hon Adele Farina interjected. 
Hon LYNN MacLAREN: We can oppose the bill at the end. What we are talking about now is clause 47. It is 
ridiculous to say that this amendment on the notice paper, which requires both houses to consider this, is not 
worthy of our support. I mean—seriously! Right now there are no constraints on the minister to authorise 
modification of the occurrence of threatened ecological communities. We passed clause 47 unamended even 
though Hon Adele Farina tried to change the instrument order. That did not happen. We are now at clause 47. 
There are no constraints on this ministerial power and I am saying that we need to have those constraints. Both 
houses of Parliament need to be able to have a say because that will make the public aware; it will make us all 
completely aware of the competing interests—we are talking about competing interests—and it gives me an 
opportunity, if I am lucky enough to be an elected member, to voice the interests of those threatened ecological 
communities. I want that; I want to be able to argue against that, and I believe that if I am persuasive enough, 
I will be successful in arguing against that. But if we do not have this clause, I do not get that opportunity at all. 
Hon ADELE FARINA: The opposition’s position on this bill has been clear right from the start. Our position 
has been that if the opposition amendments, which reflect the concerns that have been raised by stakeholders and 
community groups, were not accepted by the government, we would oppose the bill. Our position has not 
changed. The amendments that we have moved have not been supported by the government and, therefore, we 
will not support the bill and we will not support this amendment because it does not do what it needs to do—that 
is, address the concerns that the stakeholders and the community groups have raised. Despite what was written in 
the newspaper today, the community groups and the stakeholders that are talking to me and my colleague 
Chris Tallentire are telling us very clearly that they do not support the amendments that have been put forward. 
They have concerns that the amendments that have been put forward do not go far enough; they do not address 
the concerns that they have raised. I do not know how the newspaper could write that the bill has widespread 
support from the community and the stakeholders. I do not know who the reporter spoke to because no 
stakeholders were quoted in that story. But the ones who have been speaking to me and my colleague 
Chris Tallentire are telling us that they have real concerns. The concerns that they raised when this bill was first 
tabled in Parliament remain the same today, despite some amendments along the way; that is, the bill is 
fundamentally flawed. It does not address biodiversity conservation at the level at which it needs to be 
addressed. It very much provides just lip-service to the concept. We should be doing a lot better than that in this 
state. Certainly, as a representative of the South West Region, which is a biodiversity hotspot, I want us to do 
a lot better than pay lip-service to the conservation of our biodiversity. 
Hon LYNN MacLAREN: I, too, am a representative of this biodiversity hotspot. The South Metropolitan 
Region is included in the biodiversity hotspot; in fact, it goes all the way up to Shark Bay. I am equally 
concerned about the interests of the conservation movement and about the advisers who have given me what 
I believe to be expert advice. Despite what stakeholders have told the member for Gosnells, not everyone is 
dismayed about this. As a member, I can only do the best I can to try to fix this piece of legislation before us. 
Thank goodness we have one. The Labor Party never even tabled an amendment to the biodiversity conservation 
acts in this state. The Wildlife Conservation Act has been in place for 60 years as our biodiversity has declined. 
I completely agree that this bill does not go far enough, but it is at least doing something to improve and 
modernise our laws. This is not the place to debate that. We debated it during the second reading and if we ever 
get to the end of this, we will debate it during the third reading. Right now we are trying to amend the clauses. 
The honourable member has tried to amend the clauses and tried to move decent amendments. This is a decent 
amendment that is worthy of respect and consideration by Hon Adele Farina and her colleagues. It fetters the 
minister’s powers in relation to threatened ecological communities. Any suggestion that is made otherwise is 
ill-informed and has not considered the advice of environmental lawyers, who they should really call up as soon 
as possible to work out exactly what they are voting against. As history will show, this bill will not be a better 
bill if this new clause is not supported. 
Hon DONNA FARAGHER: As much as I would like to continue this highly entertaining exchange between the 
Labor Party and the Greens, Mr Deputy Chair, I ask that you report progress. 
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Progress reported and leave granted to sit again at a later stage of the sitting, on motion by 
Hon Donna Faragher [Minister for Planning]. 
[Continued on page 5278.] 
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